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Substituted judgment: the 
parens patriae justification for 
involuntary treatment of the 
mentally ill 


BY MARIANNE WESSON, J.D. 


Civil commitment and forced treatment are often defended by 
the claim that a benevolent government can exercise 
“substituted judgment’’ to supersede the impaired 
decisionmaking processes of the mentally ill. This article 
argues that the claim is tenable, but only if its proponents 
provide satisfactory answers to two questions: First, how 
should we define the kind of incompetence that makes an 
individual a proper subject for substituted judgment? Second, 
is there a necessary relationship between such incompetence 
and mental illness? 


No one is very happy with the law of civil commitment 
today. The familiar debate between civil libertarians and 
defenders of the public mental health system has produced a 
large literature and a number of lawsuits, but the 
fundamental philosophical issue has not recently been put in 
terms any more illuminating than those employed a decade 
ago by Dr. Thomas Szasz' on the one hand and Dr. Jay 
Katz? on the other. Szasz entirely rejects the notion of a 
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government’s paternalistic right to override the judgments 
of individuals whose decisions are harmful to their welfare, 
on the ground that such intervention threatens individual 
autonomy. Katz argues the unacceptability of leaving 
mentally ill individuals to their own devices, which may 
result in their suffering from starvation, exposure, humilia- 
tion, or exploitation. This article attempts to recast the 
disagreement into a form that may be acceptable to 
proponents of both sides of the debate, and that offers the 
hope that’the disputants may share more common ground 
than they suppose. 


Most civil commitment statutes authorize the confinement 
and treatment of unconsenting persons who are mentally ill 
and who in addition satisfy some second criterion— 
variously stated as ‘‘dangerous to self or others,’ 
‘‘dangerous or gravely disabled,’’ ‘‘dangerous or in need of 
care and treatment,’’ or the like. However a jurisdiction 
may articulate the second criterion, the first—mental 
illness—is a necessary condition to a civil commitment 
order. A close look at the disjunctive second criterion 
discloses that civil commitment constitutes two separate 
phenomena—preventive detention and what may be called 
“‘substituted judgment.”’ 


The preventive detention of dangerous mentally ill persons 
is often called ‘‘police-power’’ civil commitment and is 
defended as an exercise of society’s power to protect itself 
against dangerous persons. Many civil libertarians’ have 
argued that the ‘‘mental illness’’ criterion for police-power 
commitments obscures the true nature of the commitment 
decision and results in an unfortunate delegation of social 
and political decisions to the medical profession. They ask: 
Why do we tolerate preventive detention simply because 
some doctor is willing to describe its subject as mentally ill? 
One need not believe that mental illness is a myth to see the 
cogency of this inquiry. The real issues in any preventive 
detention situation must be: How likely and how serious 
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need a predicted harm be before it justifies involuntary 
confinement? Discussion of whether the subject is mentally 
ill only diverts our attention from these painful questions.‘ 


But many mental health professionals do not approve of 
commitment as a method of social control; they are not 
comfortable in jailers’ garb. It is the ‘‘other’’ variety of civil 
commitment they defend—commitment ordered because the 
subject, if not committed, will likely harm not others but 
himself. Such commitment decisions are prompted (at least 
if they are made in good faith) not by society’s desire to 
protect itself from danger, but by its concern for the welfare 
of those citizens who cannot effectively look out for 
themselves. Mental illness considerations aside, such pa- 
ternalistic purposes are not unknown to the law—it uses the 
same parens patriae justification when it takes custody of 
dependent and neglected children, when it authorizes 
emergency medical treatment for unconscious persons, and 
when it places the affairs of persons incapacitated by 
defects other than mental illness in the hands of 
conservators and administrators. 


Probably most critics of civil commitment will acknowledge 
that paternalistic intervention is sometimes appropriate. For 
example: an inexperienced member of a sailboat crew is 
struck on the head and knocked into the water by the 
sailboat boom. Another crew member dives after him, but 
the drowning person, dazed by the blow, fights and 
struggles, shouting, ‘‘Leave me alone!’’ In this situation, 
few of us would sternly proclaim that an adult must be 
permitted to make decisions for himself, even if they are 
foolish. Instead we feel—quite rightly—that at least at this 
moment we know this person’s desires better than he does 
himself; and we would approve of the crew member’s 
attempts at rescue. The case of a 3-year-old playing with a 
razor blade offers another situation in which even Dr. Szasz 
presumably would find substituted decisionmaking appro- 
priate. 
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Of course, our approval of substituted judgment in these 
extreme situations need not lead us to endorse the particular 
form of it administered by the public mental health system. 
Translated from the police power to the parens patriae 
context, the libertarians’ question becomes: Why do we 
tolerate substituted judgment simply because some doctor is 
willing to describe its subject as mentally ill? The answer 
must be that we view ‘‘mental illness’’ as a proxy for some 
other constellation of circumstances, circumstances that 
justify the state in substituting its judgment or the judgment 
of a third party for that of the person most directly 
affected. Yet there are two very difficult questions that 
must be answered before we can regard with approval the 
parens patriae justification for civil commitment. First, 
exactly when is the state justified in concluding that one of 
its citizens is an appropriate subject for substituted 
judgment? Second, is ‘‘mental illness’’ a useful concept for 
defining or describing those occasions? 


is substituted judgment appropriate? 


Although personal autonomy is the norm in our legal 
system, there are many occasions when it recognizes that an 
individual’s desires can be overridden even when those 
desires threaten neither harm to others nor violation of the 
law. The best example of such an ‘‘occasion’’ is minority. 
My 4-year-old would never go to the dentist if he had a 
choice, but I am legally entitled to make him go whether he 
wants to or not. In fact, with a few exceptions, and subject 
to the laws forbidding abuse and neglect, a parent is entitled 
to substitute his judgment (or whim) for his child’s 
throughout the period of the child’s minority. We accept 
this state of affairs because we believe that minority is a 
proxy, if not a perfect one, for the lack of judgment that 
justifies reduced autonomy.’ 
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Of course a parent can forfeit his rights if he abuses, 
neglects, or abandons his child; but rather than becoming 
autonomous in that event, the child acquires a new official 
‘‘parent’? whose judgment then prevails. Occasionally, 
however, the law recognizes that the child’s own judgment 
is entitled to deference,* perhaps even to prevail. Especially 
in the delicate area of sexual behavior, birth control, and 
abortion, various state laws and apparently even the 
Constitution recognize the minor’s entitlement to some 
degree of autonomy. In Bellotti v. Baird’ the Supreme 
Court recognized that in the case of the abortion decision, a 
minor has a constitutionally protected right to be free from 
either official or parental veto of her decision so long as she 
is ‘‘mature and well-informed enough to make intelligently 
the . . . decision on her own.’’® A determination that the 
minor’s decision does not serve her best interest would not, 
the Court said, justify overriding her choice. 


This language is important for two reasons. First, it suggests 
a critical reexamination of the idea that minors as a class 
are not able intelligently to make decisions about their own 
welfare; it implies that the question whether any particular 
minor is sufficiently mature must be decided on the basis of 
evidence about that individual, rather than on the basis of a 
conclusive presumption that all minors suffer from lack of 
judgment. Second, and more important for our immediate 
inquiry, it articulates the criterion for substituted judgment 
as whether the individual lacks the capacity to make an 
informed decision, rather than whether a particular decision 
he proposes to make is the ‘‘best’’ one for his welfare. Of 
course, the wisdom of a person’s decision in a particular 
matter may be some evidence of his capacity or incapacity, 
but the Court’s language suggests that a more generalized 
inquiry, taking other evidence into account, is necessary. 


The abortion setting may be unique, as may be the status of 
minors, and I am hesitant to extrapolate from Bellotti alone 
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a principle to govern the phenomenon of substituted 
judgment in general. But a similar theme runs through other 
legal doctrines. Under the Uniform Probate Code, for 
example, a guardian may be appointed for any person who 
‘is impaired . . . to the extent that he lacks sufficient 
understanding or capacity to make or communicate 
responsible decisions concerning his person’? [emphasis 
supplied].° The guardian is then entitled to substitute his 
judgments for that of his ward in many matters affecting 
the ward.'® Many mental health codes, in delineating one 
class of persons who are appropriate subjects of parens 
patriae civil commitment, describe one who lacks basic 
decisionmaking capacity.'' So the idea of ‘‘capacity’’ as the 
appropriate criterion for substituted judgment is not a new 
one. 


Thus far, I have noted only the impulse to rest substituted 
judgment on a generalized foundation. We are uncomfort- 
able substituting judgment merely because a person is 
‘‘wrong’’; we sense a need to find that he lacks ‘‘capacity.”’ 
But can the notion of ‘‘incapacity’’ be given any content, or 
is it one of those irreparably subjective notions that cannot 
be divorced from the prejudices and values of the person 
who is asked to make a finding about it? In order to explore 
this question, I would like to describe some hypothetical but 
not unlikely situations in which substituted judgment is a 
possibility, and inquire whether our intuitions about the 
correct outcomes of these cases can lead us to the 
beginnings of a more helpful formulation than the vague 
“incapacity’’ standard. 


Case 1: An individual suffering from a serious infection 
refuses to be treated with antibiotics, saying that they are 
poison and that the CIA is trying to poison him, His doctor 
applies for a court order authorizing antibiotic injections 
despite the patient’s refusal. 
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Case 2: A very thin person suffering from anorexia nervosa 
refuses to eat more than 500 calories a day even though her 
health may be damaged if she loses any more weight. She 
believes that she is still too heavy and wishes to be even 
thinner. Her family asks for an order authorizing 
intravenous injection of nutrients. 


Case 3: A motorcyclist who likes to feel the wind in his hair 
refuses to wear a helmet. He is convinced that he is such a 
careful and lucky person that he is not risking injury, even 
though studies have shown that cyclists who do not wear 
helmets run a much higher risk of serious injury than 
helmeted cyclists. His wife asks a judge to order him to 
wear his helmet when riding. 


Case 4: A person smokes cigarettes, knowing that she is 
harming her health but suffering terribly when she tries to 
quit. Her doctor asks a court that she be ordered to 
participate in an antismoking program that will confine her 
for a period of several weeks and make it impossible for her 
to obtain cigarettes, after which time she is very likely to 
have conquered her addiction. 


Case 5: A senile gentleman in a nursing home insists on 
spending most of his pocket money on birdseed for the 
pigeons who feed in a nearby park. The man believes that 
the birds harbor the souls of some deceased friends and that 
they talk to him when he feeds them. The man’s childrén 
have asked a court to put them in charge of his financial 
affairs so that they can prevent him from wasting his 
limited funds. 


My intuition, and I suspect most others’, would be to 
approve of intervention in cases 1 and 2 but not in cases 3, 
4, or 5, but it is difficult to explain exactly why. 
Furthermore, my intuition does not offer me a confident 
answer to all of the cases 1 can imagine. For example: 
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Case 6: The family of a bright 20-year-old law student 
becomes alarmed when they learn that he has left school 
and plans to journey to a South American country to live 
communally with a group that follows a charismatic 
religious leader. In the family’s conversations with the boy, 
he has told them that the leader has revealed all of life’s 
secrets to him and that his studies now seem empty and 
vain. He has given his car and his $10,000 inheritance to the 
leader and says that he would gladly die if the leader told 
him it was God’s will. The parents ask a court to appoint 
them as ‘‘conservators’’ for their son, which would give 
them the power to manage his financial affairs and dictate 
where he will live.'? 


I imagine that some readers will be tempted to explain their 
intuitions by claiming that mental illness is evidently present 
in the cases in which they would approve of intervention 
(cases 1, 2, and possibly 6), and that it evidently is not in 
cases in which they would not approve (cases 3, 4, and 
possibly 6). But case 5 seems to defy this explanation. 
Moreover, our task is to articulate a theory of substituted 
judgment that will satisfy even the critics of the ‘“‘medical 
model’’ by showing that mental illness is an accurate proxy 
for some more fundamental set of personal characteristics 
that justifies judgment-substitution in general. This we 
cannot do until we can explain our reactions in language 
that does not employ the notion of mental illness. 


There are a number of factors that seem to me entitled to 
some weight in deciding whether substituted judgment is 
appropriate. One factor is whether the allegedly incapaci- 
tated person is suffering from what lawyers would call a 
‘‘mistake of fact’? and psychiatrists a ‘‘delusion.’’ Our 
reasonable confidence that the CIA is not pursuing the 
subject of case 1 probably influences our intuition that 
overriding his decision is proper. On the other hand, this 
cannot be the only standard, for the subject of case 5 seems 
to be suffering from such a mistake (belief that the birds 
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harbor the souls of his friends). Our intuitive feeling that 1 
is a better case for intervention than 5 suggests that other 
factors are at work. Cases 2 and 3 present an interesting 
question: Are their subjects suffering from a ‘‘mistake’’ or 
“‘delusion’’ at all? If we cannot be sure, this criterion may 
be unhelpful in a certain number of cases. 


Deviation from the societal norm also, I suspect, influences 
our intuitions. Nicotine addiction is so common that we 
regard intervening in case 4 with some horror; anorexia 
nervosa and delusions about the CIA are so much less 
frequent that we are more confident about interfering with 
the decisions of their victims. But deviance, like ‘‘mistake,”’ 
cannot be the only guide; we abhor the apparent willingness 
of the Soviet Union to control political dissidents through 
the civil commitment system.'? If we are to avoid that 
extreme, statistical rarity can be at most a slight factor in 
the substituted judgment decision. 


One might argue that we regard cases 3 and 4 differently 
from case 1 because in cases 3 and 4 the individual exposes 
himself only to a risk, not to a certainty of harm, while the 
individual in case 1 will most certainly be damaged if we do 
not override his judgment. This is a factor but, like the 
others, not an exclusive one, since it cannot distinguish case 
2 from cases 3 and 4, nor case 5 from case 1. 


Other cogent considerations include the magnitude of the 
harm that is risked by respecting the individual’s judgment 
(loss of life normally being more serious than loss of 
money, and loss of $100 being less serious for a millionaire 
than for an elderly woman living on a pension).'* Another is 
the possible hazards that a substitute decision might entail 
for the individual (for example the possible side effects of 
the antibiotics in case 1). An additional factor is our 
perception of the extent of subjective suffering that the 
individual will experience if we do not override his 
judgment. We may be willing to override a mildly 
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irresponsible decision if it appears that its consequences will 
make the decider miserable, but less willing if he will most 
likely never regret the decision. A rule-of-thumb that is 
sometimes suggested incorporates many of these factors— 
the ‘‘thank you, Doctor’’ (or ‘‘Thanks, I needed that!’’) 
test. The test asks: Would the individual thank us later for 
overriding his judgment? But this question is more 
rhetorical than helpful, since often we cannot know the 
answer. Indeed, it begs many of the issues we need to 
address (for example, need the anticipated thanks be 
forthcoming in this world or only in the next?). 


The abortion cases suggest a different sort of consideration. 
An interesting aspect of the Bellotti v. Baird opinion is its 
designation of the abortion decision as one in which the 
minor’s wishes are more important than they would be in 
other choices—for example, those regarding dentistry. This 
result cannot be explained by the theory that children have 
better judgment about sex-related than tooth-related 
matters; we have every reason to suspect the opposite. 
Although other explanations of Bellotti are possible, it 
seems likely that some decisions, particularly those related 
to sex, are so ‘‘private’’ that substituted judgment is rarely 
appropriate. The extreme caution with which we approach 
the sterilization of unconsenting mentally defective persons 
is probably attributable in part to this belief. Similarly our 
Constitution, our culture, and perhaps our own sense of 
mystery about the universe lead us to be extremely wary of 
substituted judgment in matters of religious belief and 
practice. A general theory of privacy is beyond the scope of 
this article, but any account of our intuitions ought to 
attempt some description of those areas in which an 
individual’s decision is entitled to special deference. 


Notice that all of these factors suggest that an individual 
may have ‘‘capacity’? to make some decisions but not 
others. Nevertheless, this specialized decisionmaking capac- 
ity will always comprise some elements aside from the 
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wisdom or ‘‘unwisdom’’ of the particular decision that he 
makes. 


I mention these considerations only as examples; I do not 
pretend that I have answered the question that I pose in the 
heading to this section. But I do suggest that the rhetorical 
energy that has gone into the civil commitment debate 
might fruitfully be redirected to the task of articulating a 
general theory of substituted judgment. Both the propo- 
nents and opponents of civil commitment ought to explore 
further our intuitions about intervention. We may discover 
that we share more common ground than we suppose. Of 
course, the questions are difficult, and we may find our 
explorations more frustrating than illuminating, but this is 
true in most important philosophical debates. If the 
fundamental issues are those that I describe, their 
complexity and uncertainty should not deter us from 
addressing them."* - 


ls mental illness an accurate proxy? 


Assuming that we can find some acceptable formulation for 
the occasions when substituted judgment is appropriate, we 
have a further task to perform if we are to explain civil 
commitment in nonmedical-model terms. The task is to 
explain why the presence of mental illness should be 
relevant to the question of whether we should interfere with 
an individual’s autonomy by confining him against his will. 
Once we have articulated our criterion for substituted 
judgment, we may conclude that mental illness should be 
neither a necessary nor a sufficient condition for involun- 
tary confinement. If a person does not have the capacity to 
make intelligent decisions about his own welfare, why 
should we require in addition (as all civil commitment 
statutes do) that the incapacity be caused by mental illness? 
On the other hand, why should the law provide (as it does 
in some jurisdictions) for the involuntary confinement of a 


158 


SUBSTITUTED JUDGMENT 


person who is mentally ill and ‘‘in need of care and 
treatment,’’'® without any inquiry into why he is unwilling 
to submit to the care and treatment proposed? 


The explanation that suggests itself is that mental illness is 
itself nothing more than a shorthand expression for the 
impairment of critical judgment that makes intervention 
appropriate. If so, the requirement of mental illness 
becomes merely redundant, and the law of the ‘‘care and 
treatment’’-type jurisdictions becomes consistent with a 
general theory of substituted judgment. But I believe that if 
the psychiatric profession is ever to formulate a morally 
persuasive case for paternalistic civil commitments, it must 
provide more of an explanation than it has to date of the 
relationship between mental illness and impaired decision- 
making capacity. 


If mental illness inevitably implies impaired capacity to 
make decisions, of course it might be sensible to make 
mental illness a criterion for substituted judgment. Even a 
substantial correlation short of identity would be worth 
something (although Bellotti may suggest that conclusive 
presumptions of incapacity flowing from an individual’s 
membership in a largely incapacitated group are dis- 
favored). It may be that psychiatric professionals can 
convince us that when they talk about mental illness they 
are implicitly taking into account all of the considerations 
that we weigh when we ask the question: Is this person 
unable to make an intelligent judgment? My acquaintance 
with the psychiatric literature, however, has not persuaded 
me that judgments about mental illness are frequently made 
by focusing exclusively on the degree of impaired judgment 
suffered by the patient. 


Plainly there is some overlap. Concepts of mental illness do 
take account of the extent of a patient’s delusions and the 
extent to which his behavior and beliefs differ from the 
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‘norm.’’ But diagnoses of mental illness may also 
incorporate other considerations—for example mood 
elevation—that seem to have little bearing on the decision to 
substitute judgment. It is far from clear that the relevant 
considerations are given the same weight when the question 
asked is whether an individual suffers from mental illness as 
when the question is put in somewhat different terms: Does 
the individual have the capacity to make decisions for 
himself? Moreover, it seems doubtful that concepts of 
mental illness adequately differentiate among the variety of 
decisions concerning which the question of incapacity may 
arise; it does not seem to me, for example, that mental 
illness concepts reflect our relatively high tolerance of 
deviation and dysfunction when religious or sexual decisions 
are at issue. The burden should rest with those who assert 
an identity between the concepts of mental illness and 
incapacity to bring forth evidence and argument to support 
their conclusions. 


Even if mental illness could be shown to be a logical 
surrogate for the concept of incapacity, a further issue 
remains. The choice to employ one concept or the other in 
deciding whether to substitute judgment may have opera- 
tional consequences. The language of ‘‘mental illness’’ 
suggests that the issue is primarily medical in character, and 
that we should accordingly give substantial deference to 
professional psychiatric judgments concerning it. The 
language of ‘‘incapacity’’ implies a social rather than a 
medical judgment and suggests that less deference to the 
opinions of medical experts is appropriate. Once we have 
developed a working concept of incapacity, we might 
therefore consider more seriously than we have in the past 
what expertise psychiatrists can claim in applying this 
concept. If we conclude that the special expertise of the 
psychiatric profession on this particular issue is low, the 
language of mental illness might well be less useful than 
the language of ‘‘incapacity.’’ 


160 


SUBSTITUTED JUDGMENT 


There is some evidence that courts are beginning to share 
my skepticism about the supposed identity between mental 
illness and impaired decisionmaking capacity. Several courts 
have ruled recently that a civilly committed patient must be 
afforded the same choice that the rest of us enjoy 
concerning whether to submit to certain psychiatric 
therapies, in the absence of some finding in an appropriate 
proceeding that his decisionmaking capacity is impaired.’ 
Moreover, these courts have rejected the argument that the 
civil commitment proceeding itself performed this func- 
tion.'® 


These courts, however, have not pursued their holdings so 
far as to ask the question that logically arises from them: In 
the absence of some proof of impaired decisionmaking 
capacity, why should not such patients have the same choice 
as the rest of us concerning whether to submit to psychiatric 
hospitalization? Hospitalization is itself, after all, a form of 
“‘treatment.’’ Of course, hospitalization may be justified in 
some cases under the police power, but if community 
protection concerns are not present, then the _ initial 
hospitalization decision is appropriate on a substituted 
judgment basis only if a person is demonstrably incompe- 
tent. 


It will be interesting to observe the response of the mental 
health system to these judicial developments concerning the 
right to refuse treatment. In states that have a general 
incompetency statute that authorizes a court to appoint a 
guardian in cases of incapacity (whether attributable to 
mental illness or to some other cause),'? one possible 
response for the state as parens patriae might be to bring 
actions under these general statutes when mental patients 
refuse to submit to medication or other treatments. 
Logically, such statutes might even provide an alternative to 
the original commitment proceeding, since guardians are 
usually empowered to consent to medical care for their 
wards or to designate where their wards shall reside.?° 
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That response might be viewed as a step backward for 
patients’ rights, since the guardianship statutes may not 
offer the same procedural protections to their subjects as 
civil commitment statutes.?) Moreover, the authors of the 
Uniform Probate Code were careful to indicate in their 
comments that they did not intend its guardianship 
provisions to operate as a substitute for civil commitment 
laws.?? And some states have provided specifically in their 
guardianship laws that the power of a guardian to make 
arrangements for the medical and residential care of his 
ward does not extend so far as to permit the guardian to 
institutionalize the ward without resort to the civil 
commitment machinery.?? Nevertheless, such a response 
would at least focus the inquiry in substituted judgment 
cases on the relevant question: Is this person capable of 
making intelligent decisions about himself or not? 


Such a proceeding would differ in its result from a civil 
commitment proceeding because normally it would vest the 
power of substituted decisionmaking in a person designated 
by the court, not necessarily in the mental health 
professional responsible for the incapacitated person’s 
treatment.24 This result would, of course, be much less 
desirable from the viewpoint of the administrative conven- 
ience of the mental health facilities, but it makes perfectly 
good sense from the perspective of a general theory of 
substituted judgment, at least if the guardian is conscien- 
tious and available and has no personal stake in a particular 
judgment’s consequences. Indeed, as respects the last 
condition, an outsider is likely to be a better substitute 
decisionmaker than the doctor, who may be subject to 
personal and professional conflicts of interest. 


A concluding analogy 


The history of law contains many tales of misdirected 
inquiry. For example, only in the last decade have most 
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American divorce proceedings ceased to labor the unan- 
swerable and usually irrelevant question: Whose fault is the 
sorry state of this union? Like the ‘‘mental illness’’ 
question, the ‘‘fault’’ issue was a red herring. It prevented 
any reasoned attempt at valuing the contributions of both 
working and nonworking spouses to the assets of their 
household, at minimizing the harm to children occasioned 
by the breakup of their parents’ marriage, and at deciding 
what the divorcing spouses might owe one another in the 
way of future support or obligations. None of these 
questions have easy answers, but American family law is 
now, finally, coming to grips with them. 


Similarly, I submit, the civil commitment debate has 
focused on the wrong issues, at the cost of ignoring the 
important ones. My agenda for civil commitment reform 
has two items—answering the two questions I posed at the 
outset of this article. They need thoughtful debate, and 
consensus probably will not come easily. But I believe that 
many of the other problems that vex us daily—including the 
right to refuse treatment, the responsibilities of mental 
health professionals, and the proper role of the mental 
health lawyer—will become less baffling and our debate 
about them less polarized if we first turn our attention to 
those two questions. And although I recognize that mental 
health professionals and lawyers probably will always have 
different views of the world, I think that we may find 
renewed respect for one another in this effort. 
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It seems intuitively reasonable that the factors of likelihood of 
harm and magnitude of possible harm should form a product, such 
that we would, ceteris paribus, feel roughly the same about 
intervention in the case of the 50% likelihood of a harm that rates 
six out of ten in magnitude, as in the case of the 75% likelihood of 
a harm that rates four out of ten. 


I do not mean to suggest that no writers have considered the 
subject of appropriate conditions for the exercise of governmental 
paternalism. Some excellent examples of the literature are L. Roth, 
A. Meisel, and C: Lidz, ‘‘Tests of Competency to Consent to 
Treatment,’ 134 Am. J. Psychiatry 279 (1977); T. Beauchamp, 
‘Paternalism and Biobehavioral Control,’’ 60 The Monist 62 
(1976); G. Dworkin, ‘‘Autonomy and Behavior Control,’’ 1 
Hastings Center Report 6 (Feb. 1976). But the issue has not been 
often debated in the forum in which it is most important—within 
the legal system. 


See, e.g., Hawaii Rev. Stat. § 334-60 (1976); N.J.Stat. Ann. 
§§ 30:4-44; 30:4-23 (Supp. 1977). 


In re K.K.B., No. 51,467 (Okla. Sup. Ct., Jan. 15, 1980); Rogers 
v. Okin, 478 F. Supp. 1342 (D. Mass. 1979); Goedecke v. State 
Dept. of Institutions, 603 P.2d 123 (Colo. 1979). 


Some jurisdictions do require a finding of incapacity for parens 
patriae-type commitments, see note 11 supra and accompanying 
text, but many do not. 


See, e.g., Uniform Probate Code §§ 5-301 ef seq. 


See id. at § 5-312. The newer trend, however, is toward the 
appointment of guardians with powers limited to those strictly 
necessary to compensate for the disabilities of their individual 
ward. See, e.g., Texas Probate Code §§ 130A et seg. (Supp. 1980) 
(limited guardianship proceedings for the mentally retarded); 
Model Guardianship and Conservatorship Act (short form), 
reprinted at 3 Mental Dis. L. Rptr. 264 (1979). 


For example, guardianship proceedings usually require proof of 
incapacity meeting only the civil ‘‘preponderance of the evidence’’ 
standard; proof in commitment proceedings must be ‘‘clear and 
convincing,’’ see Addington v. Texas, 99 S.Ct. 1804 (1979). Or 
perhaps Addington suggests that a probate court that authorizes a 
guardian to admit his ward to a mental institution without the 
ward’s consent constitutionally must base its findings on clear and 
convincing evidence. Other differences may concern the rights to 
jury trial and to the appointment of an independent expert witness. 


22. 


23. 


24. 


165 


See Comment, Uniform Probate Code § 5-311. 


See, e.g., Cal. Probate Code § 1500 (Supp. 1977); Colo. Rev. Stat. 
§ 15-14-312(1)(a) (Supp. 1978). This limitation is also found in the 
Model Guardianship and Conservatorship Act, short form, at 
§ 16(5)(a), see 3 Mental Dis. L. Rptr. 264, 274 (1979). 


See, e.g., Uniform Probate Code § 5-311. 


